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FEDERAL ELECTION COMMISSION
Washington, DC 20463

January 27, 1997

Mary Catherine Malin, Esquire
SFP Office
Office of the Legal Advisor

RE: MUR 4583
Dear Ms. Malin:

Thank you for returning my call on Friday and per our short talk that afternoon, attached
are the three things I promised, i.e. the Commission’s January 16th response to Minister
Habibullah’s December 20th letter, the 1991 “factual and legal analysis™ sent to the Taiwan
instrumentality in Matter 2892, as well as the Conciliation Agreement reached with it in early
1992. As you will see, the 1991 analysis includes the Second Circuit’s decision, but not the
Supreme Court’s affirmance, in Weltover. Also enclosed for your information is the
Commission’s 1994 press release upon closure of the MUR 2892 case. As I mentioned, unless
waived by a respondent, FEC civil enforcement investigations are strictly confidential until
closed, 2 U.S.C. § 437g(a)(12), and as there has been no such waiver in this matter, the attached
correspondence is confidential and may not be made public by any person. Therefore, please
ensure your office maintains its continuing confidentiality (in contrast, the analysis as well as the
conciliation agreement are now a matter of public record).

After you have had a chance to look over these materials, please phone me to continue our

discussions.
Sincerely, :; E i

Jonathan Bemstein
Assistant General Counsel

Attachments
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FEDERAL ELECTION COMMISSION
WASHINGION. D¢ Mth)

woverdber 19, 19231

Danfiel K. Hayers, Esq.
David Westin, EBsq.

Wilmer, Cutler & Pickering
244% B Street, M.W.
Washington, D.C. 20037

RE: HMUR 2892
Coordination Council for Nocth
American Affairs

Dear Hesgrs. Mayers and Westin:

On Kay 1, 1990, the Federal Election Commission found reason
to belleve that the Coordination Council for Nerth American
Affairs violated 2 U.8.C. § 44le. At your request, on
November 13, 1991, the Commission determined to enter inke .
negotiations directed towards reaching a conciliation agresment in
ne:tlenent of this matter prior to a finding of probable casuse to
beligve.

Enclosed are a concliliation agreement that the Commiasion has
approved in settlement of this matter and a factual snd legal
enalysis in support of the Commission’c reasonimng. If your client
ageees with the provisions of ths enclosed agreegent, please sign
end return it, along with the civil penality, te the Commigsien.

In light of the fact that conciliation negotiations, prior to @
finding of probable cause to believe, are limited to & mezimud of
k14 d:{:. you should respond to this notification ag soon as
possible.

¥f you have any questions or suggestions for changes in the
agreglent, o if you wish to arrenge 2 mseting in conpaction wilth
& msutually satiefactory conciliation agreement, please contact
Fark Allen, the attornay assigned to thie matter, at (202)
219-3400.
Sincerely,

Lawrence M. Noble
General Counsel

G

BY: Loié'G. Lerner ‘
Associate General Coumsel

Enclosures
Factual and Legal Analysis
Conciliation Agreement
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BEFORR TR TEDERAL RLECRICN CORNR2ion
In the Hatter of
] HUR 2692
Coordination Council of }
Hocth Amerjcan Affairs }
PACTCAL AND LDBGREL ANALYRIS

X. BRCREGROUND

Oon June &, 1989 the Federal Electicn Commission notified
the Coordination Council of North American Affalre {“CCNRA" o
"Council®™) of a complaint alleging that the Council had vioclated
2 U.8.C. § 441le by making a $250 contribution to Friends of
Fasi, & nayo:al candidate. In its response to the complaint,
CCNAR acknowledged that it had_mmda the alleged contribution. .
On hay 1, iééaﬁéh; Comajissicon found reason to believe that CCNAA
had violated 2 U.5.C. § 44le. CCHAA responded through counsel
in a letter dated June 7, 1990 that it is on instzumentality of
a foreign sovereign and that it is entitled to the izzunities
granted by the Porelign Sovereign Imsunities ARet. 28 ¥.5.C.
§ 1602 ot sog.

On June 28, 1990 counsel for the respoadent met with
the 0ffice of the General Counsel te discuss poscible
conciliation. Algo at this seeting, CCHAR explained its status
and assecrtaed that the $250 contribution ia gquestion was an
isolated, unauthecizad iﬁcident. On July 35, 1920 this Gffice
received a response to its intercogatories (“Responrse®), an
éxplenation of the respondent’s claim of sovereign immunity, and
a request for pre-probable cauge conciliation including

counsel’s firm repregsentation that the contribution “was an
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fisolated incident, that there are ne other cases in which the
CCNAR or its eaployees made contributions to political campaigns
in the United States” (Response, pages 18-19). In the coutse of
the investigation, however, the Coumission learned that CCNAR
had made an additional contribution, to Friends of Frank Fasi
for $500.

Because of this additional contribution, the Coamission on
October 1, 1990 rejected CCNAR's request for pre-probable cause
conciliation, and sent additional questions to CCNAA on Qctober
19, 1990. The Commission received CCHAA'S creaponse an

December 6, 1990. The respeornse acknowladges the zacond

contribution and assures that CCNAR msde no other contributions,

based on a search of the records of CCNAA’s Honolulu office.
After settiing out the spplicable statutes, this anelysis
briefly ezplains the doctrine ¢f soveresign immunity and then
concludes that CCHAA is an entity entitled tc such imaunity in
gensral. The analysis then demonstratus that CCNAAS acts in
this metter are not subject to immunity and that it is gubject
to civil penalties. PFinally, the analysis discusses how PECA,
not the doctrine of sovereign immunity, comtrols this mattec.

IT. ANRALYZIS

A. Appliceble Statutes

The basis of the complaint in this matter is the Act’'s
prohibition on contributions from foreign nationale at 2 U.S5.C.
§ 44le. This provision states:

{a) It shall be unlawful for a foreign national

digectly or through any other persoa to make any

contribution of money or other thing of value . . . in
connaction with any election to any political office or



-

in connection with any priméry election, convention, or

caucus held to select candidates for any political

office; . . . .

The term “foreign national” is defined at 2 U.S.C.

§ 44le(b)(1) as, inter aliaz, a2 "foreign principal®™ as that term is
defined at 22 U.S8.C. § 6li{b). Under § 611l(b), a “foreign
principal™ includes "a government of a foreign country.”

In 1979, when the United States terminated governmental
telations with Taziwan. Congress enacted the Taiwan Relationg Act
regarding the application of United States laws and international
sgreements to Tajran. 22 U.S.C. §¢ 3301-33186. Section 3303(b}

provides that Taiwan be accorded the status of & foreign

~ government under U.S. law. "Taiwan" is defined to include any
e instrurentslities of the government of Taiwan, 2 U.$8.C.

- § 3314(2),

0 The Foreign Sovereign Immunities Act, Public Law No. 94-583,
A 90 3tat. 2891 (1976) is set out at 28 U.8.C. §% 1802-1611. The
:: following provisions are relevant to this mattec.

o 28 v.8.C. § 1602. Pindings and declesration of purpose

-3 The Congress finds that the determination by United

~ States courts of the claims of foreigyn states to

immunity from the jurisdiction of such courts would
sgrve the interests of justice and would protact the
tights of both foreign states and litigants im United
States courts. . . . Claims of foreion states to
iemunity should henceforth be decided by courts of the
United States and of the States in conformity with the’
principles set forth in this chapterc.

28 U.8.C. § 1603. Definitions

For purposes of this chapter --

(a) A "foreign state”, . . . includes a political
gubdivisiocn of a foreign state or an agency or
instrumentality of a foreign state as defined in
gubsection (b).

(b) An “"agency or instrusentality of a foreign state”
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mngaNG eny entity --
(1) which iz » separate legal person. cocporate o
othervise, and
(2) which is an organ of a foreign state or
political subdivision therecf., or a2 majority of
whose shares or other ownership interest is owned
by a foreign state or political subdivigion
thereof, and
(3) which is neither a citizen of a State of the
Unjited States as defined in 1332{(c) and (d) of this
title, nor created under the laws of any thicd
country.

] " L3

{d) A "commercial activity® wmeans elither a reguler
course of commercial conduet or & particular commercial
transaction or act. The comAcreial character of an
activity shall be determined by reference to the aatuce
of the course of conduct or pagticular transaction ot
act, rather than by reference to its purpose.

28 U.8.C. 8 1604. Zmaunity of a forzign state from
juriediction

Subject to existing international 2greements te uwhich
the United 3tates is a party at the time of enactzment of
thie Act [enacted Qct. 21, 1976) a foreign state shall
be iamune from the jurisdiction of the courts of the
United Staten and of the States sxcept as provided in
sectiong 1605 and 1607 of this chapter.

38 ©.8.C. § 1605, cGonreral oxceptions to the
jurisdictional immunity of a foreign state

(a) A forsign state shall not be imaune from the
juriediction aof courts of the United States or of the
States in any caze --

L] ] [

{2) in which the sction is based upon a commercial
activity carried on in the United States by the
foreign state; or upon an act performed in the
United States in connection with a commercial
activity of the foreign state elsewhege . . . .

38 U.5.C. § 1606. Extent of liabiliey

Ag to any claim for relief with respect to which a
foreign state is not entitled to ipmunity under section
1605 or 1607 of this chapter, the foreignm atate shall be
liable in the same manner and te the same extent as &
private individual under like circumstances; but 2
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foreign state encept £or an agency orf instrumentality
thereof shall not be liable for punitive dameges . . . .
lemphasis added}

6. Application and Implemuntation of the Lew

CCNAA asserts that ag an imstrumentality of a forgign
soverelgn it iz immune in this matter from both adaimistrative
proceedings before the Commisgion and from any judicial
proceedings that the Coasission might seek to enforce a Commission
order (Response, pages 2-3).

1. Sovereign immunity, under modern law, is limited to
to & state’e public acts

There is wide acceptance among nations todey of the

3

"reptrictive theory® of sovereign immurity, that ig, that thes -

/

sovereign impunity of foreign states be restricted to cases

invelving the state’s acts which are savacelgn oz governmental
in nature, i.e., public acts, 2o opposed to acts which arze
either coamercial in nature of those which privete persens
noteally perform. Rouge Judicliary Committee, Jurisdiction eof

United States Courts in Suits Against Forelgn States, K.R. Rep.

Wo. 1487, 94th Cong., 24 Sees. 14, coprinted in U.83. Code

> 4043581

Cong. & Admin. News, 6604, 6613 (1976) ("House Repeet®). Im
1976, Congress passsd the Poreign Sovereign Immunities Act
("PBIA") to accomplish four purposes: (1) to codify the
cestrictive principle of sovereign immunity, i.e., the inmunity

of a foreign state ie restricted to suits involving the foreign

state's public acts, (2) to ensucrs that the restrictive
principle would be spplied by U.S. courts, (3) ¢to provide a

statutory procedure for service upon and obtaining in personam




/4

24043581

-G
jurisdiction over & foreign stete, and (4) to llait & foreign
state’s immunity from execution of judgment. Houze Report at

7-8, reprinted in U.S. Code Cong. & Admin. News at 6605-06. The

House Report noted that the restrictive principle was accepted
by international law, and that such reccgnition was a resson for

codifying the principle in VU.S. law. House Report at 14,

reprinted in U.S. Code Cong. & Admin. News &t 6613. The Supteme

Court affirmed the constituticnality of the FSIA in Verlinden
B.V. v. Central Bank of Nigeria, 461 U.S. 480 (1983), thus

limiting the immunity of a foreign state to its public acts.

2. CCHAA is en inatrumentelity of a sovereign, with
all the rights and privileges thevaof .

For the purposes of FSIA, the Council is an instrumentality
of Teiwan. While the United States gevernment has no offieisl
diplomatic relations with Taiwan, the Taiwvan Relations Act
provides that United States laws ghall apply to Taiwven as they
would to any othar foreign nation, govarnment or similac entity.
22 U.3.C. § 3302. The Teivan Relationsd Act alge protects the
privileges and immunities of agencies or instrusentalities of
the Talwan government. 22 U.$.C. § 3014, Based on thia
gtatute, courts hava applied the FSIA to the Council. Sge

Hillen Industries, Inc. v. Coordination Counci]l for North

American Affairsg, 855 F.2d 679 (D.C. Cir. 1988).

3, Por purposes of the PSIA, a campaign contcibution
is “commercial activity."®

A foreign state does not enjoy absclute immunity. The
foreign state, or instrumentality thereof, has no right to

immunity {£f the action in question {g of & commercial nature.
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28 U.8.C. § 1605¢a)(2). The FSIA definge "commercial activity®
as “either a regular course of commecrcial conduct, ot &
particular commercial transaction or act.” 28 U.5.C. § 1603(d).
This gection of the FSIA explicitly states that tommercial
activity is to be determined by the nature of the specifie asct
in guestion and not by its purpose, but the statute provides
little guidance of what may be defined as “commercial
activity."l

Courts have stressed the statutory requirement that they
should "focus on the specific conduct at issue in the case before

{them), rather than the broad program or pclicy of which the

individual transaction iz a part.” Rush-Presbyterisn-3t. Luke's

Center v. The Hellenic Republic, 877 F.2d 574, 560 (7th cir.),

cert. denied, 493 V.S. 937 (1989).2 The test courts have used to

1. The legislative history of the PS8IA is also mot
enlightening on this issue. The legislative history suggests
that Congress deliberately left the mesning vague and “"put {its)
faith in the U.8. courtt to work out progresasively, on & case by
cage basis ... the distinction betwsen commercial and
governmental.” Testimony of Honecse Leigh, Legal Advigor for
Depacrtment of State, Hearimgs on H.R. 11315 Before the
Subcemnittes cn Adnintstratfvo Lavw ant Governwent aelations of
the House Committes on the Judliclary, 94th Cong., 40 5es86. &t 53
v, &

(1376), cited by Temas Trading v. neopublic of Nigevia, 647 F.24
300, 309 (24 ciy. T8IV, cert denied, 451 U.5. 1148, 102 5. Ct.

1012 (19e2).

2. &t least one court, however, seems o have ignored the
tequicesent that it not loek beyond the nature of an act to its
purpose by arguing that, “the essence of an act i3 [often]
defined by its purpose.” De Sanchez v. Bance Central de
Hicaragua, 770 ¥.2d 1385, T393 (5th Cir. 1985). Courts in more
tecent caseg have recogaized that while the purpose of an
activity may be » relevant factor in determining the nature of
the activity, purpose alene is not dispogitive of the issue of
whether the activity is commercial. See, e.g., Weltover, Inc.

v. Republic of Argentina, No. %$1-7119 72d Clr. Aug. P :
Rugh, F. at -78; Joseph v. Office of Conzulate Genecal
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determine if the conduct is public ox comaaretal‘iﬁ whether it
could be performed by 2 private person. Sge, 2.9., Haltever, Ne.
91-7119 (24 Cic. Aug. 13, 1991); Rush, 877 P.2d at 578; Joseph v,
Office of Congulate Genezal of Nigeria, 830 P.2d 1028, 1024 (9th

Cir. 1987), cert. denied, 485 U.S, 905 {(1968). 1In intecpreting

the PSIR, courts have used thie "private person™ test to diecernm
what acts are uniquely acts of state and thus do not fall within
the "comsmercial activity”® exceptien. Aecordingly, "if a privete
party could engage in an identical trensaction, then the activity
is ‘commercial,’ and sovereign immunity is not an obstacle to
suit.” Rush, 877 F.2d at 580.

In this instence, CCNAA contributing to & local candidate is
indistinguisheble f£rom an activity undertaken by a private
individual. The Council’'s comtributions thus meet the "privete
person® test, and so constitute “commercial activity”® for purpoess
of the PSIA. MNorecver, the status of the contcibutiona at issue
as coamerciel activity is supported by the legislative histery of
F8IA. Activities such as 2 foreign government’s semployzent oc
engagezent of “public zelations or marketing sgents . . . would be
among thoee included within the defimicion.” House Report at
6615. CCHAA states in its responges that its contributions were
for the purchase of reception tickets for a Honolulu mayoral

candidate (Response, page 18). The making of contcributions and

(Pootnote 2 continued from previous page)

of Nigeria, B30 F.24 1018, 1023 (9th Cir. 1987}, cert., denled,
465 U.5. 505 (1988). These more recent cases SUGQRSEt court
support for the expressed intent of Congress that courts make 2
deteraination based on the nature of the act and not the purpoze
of the act. See 28 U.3.C. § 1603(d).
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the appearance at candidate ceceptionz ig very smuch in the line ef
public relationaz and is on a diffecent level tham 2 forsign
stete’s "participation in a forelgn mesistance progras
administered by the Agency for International Development™ that the
House Report notes as an example of an "activity vhogse sssential
nature is public or governmentsl” and would mot comstitute &
commecrcial activity. House Report at 6615. The making of a
political contribution does not resemble a scvereign act, and so
pust be considered commercial activity.

CCHAA acknowvledges that it made contributions of $250 and
$500 to a campaign for political office. The purpose of such &
contribution ie not the focus of the inguiry of the Commission ot
& court, and does not play a role in determining whether the
contribution was “"commercial activity®. Whether CCNAA io
generally a commercial or pelitical enterprise is alse not the
central concern since courts aust focus on the spacific setion in
question, i.e., CCNAA's contributions. @ee Rush, 877 r.2d4 at 300.

é. CCHAR, a3 an isstrusmentality, iz not lumune froa
civil penalties.

Saction 1606 of the FSIA states that cegarding cleimse for
relief with respect to which a foreign state is not emtitled to
imeunity, the state shall be liable in the same manner and to
the same extent as a private individual under like
circumstances. Thus, &8s CCRAA has viclated FECA by making
campaign contributions, it is liable to the Commiszion for the
payment of civil penalties.

This conclusion is unchanged even if the Commission’s civil
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ponalties are considecred "punitive.” The TSLIA states that a
foreign state, "except for an agency or instrumentazlity
thereof,” may not be held liable for punitive damages.

28 U,5.C, § 1606. The courts have interpreted this to agan that
an agency or instrumentality of a foreign state is subjsct to

punitive damages. See Qutboard Harine Corporation v. Pegzetel,

461 F. Supp. 384, 395 (D. Del. 1978)(the language in section
1606 makes it clear that sn agency or inscrumentality of o
foreign government is subject to punitive damages in a preoper
cage). The federal courts have explicitly stated that CCNAA is
an instrumentality of a sovereign. HNillen, 855 ¥.2d 879, 803
{"The CCNAA is an 'instrumentality’ established by Ta&wan“).a
Thetefore, CCNAA is subject to civil penelties, even if regacrded
88 "punitive.”

S. BSection 44le of the Act provides FEC jurisdiction
over respondent regecrdlees of eny provisions of
78IA.

As atated above, the Commigsion Ras the statutory avthority
to enforce the pzohibition of contributions by foreign
governsente. The FECA prohibits contributions by foreign
nationals. 2 U.S.C. § 44le(a). Per sackion 44le(bi{l}y,
"foreign national” means a foreign principal as defined at
22 U.s.C. § 611(b). That provision includes "a government of a
foreign country.™ 1In enacting section 44le, Congress explicitly
prohibited foreign governments from contributing to U.S.

elections and gave the Commission the authority to enforce the

3. Respondents also concede that CCNAA is a recognized
"instrumentality"™ of Taiwan (Response., page 2).
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ace, Thus, even if it were concluded that ¥FSIA would otherwige

immunize CCMNAA, as next discussed, the specific prevision of

44i¢ should govern.e

The FSIA sddresses the issue eof jurisdiction over foreign
sovereigns in a2 general fashion, while section d4dle of FECA
gpecifically speaks to the context of foreign sovereign
contributions to U.5. slections, explicitly forbidding foreign
nationals’ (including a govorndent af a foreign countey)
contributions. Congregss granted the Commission exclusive

jurisdiction with regpect te civil enforcement of FECA.

2 U.8.C. § 437¢(b)(1). Such enforcement incliuvdes the beinging

of suit. See 2 U.5.C. § 437d(a)(6). The courts have long
tecognized that tension between a statute of general spplication
and a atatute which ﬂpeciﬁically eddresses & particular subject
must be resolved in favor of the gpecific statute.

Wihon one statute speaks in goneral tecms wWhils the other is
specific, conflicting provisicns may be zeconciled by
cerving out an exception from the more gemeral snoetmont
for the more specific statute.... ©But oven whem the
literal teras of statutory provisions would allow the
specific language to be controlled by the more gonerel, we
cannot ignore evidence that Congress intended to address 2

§. Bection édle would supersede any stendard of internstionsl
lav which aight otherwise reguire a court to construe a limit on
the Commission’s autherity to investigate foreign sovereigns.
Courts strictly construe federal statutes which confer
jurigdiction on domestic agencies to avoid possible conflicts
with the principles of international law. See Federal Trade
Conmigeion v. Compaignie De Saint-Gobain-Pont-A-Hougsecn, 630
F.4d 1300, 1323 (D.C. Ciz. 10807 (citing Hurrey v. The Schooner
Charming Betsy, 2 Crench 64 (1804)7. However, "courts of the
United gtatee are nevertheless obligated to give effect to an
unambiguous exercise by Congress of its jurisdictiom to
prescrikbe even if such an exercise would sxzceed the limitations
imposed by international law." Id., citing Restatement (Second)

of ro:oign Relatione Law of the United States 5 38, Reporters’
note 1.
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specific gituvation through special legislation.

Stewart v. Smith, €73 F.2d 485, 492 (D.C. Cir. 1962i(citatiene

omitted). In Galliano v. United States Post Office, the court

found that specific FECA provisions displaced a broad postal
fraud statute. B836 F.2d 1362 (D.C. Cir. 1988). 1In a case
involving the Copyright Act, the court stated that in light of
Congress enacting specific FECA provisions, the provisions of
the former "must be censtrued in a manner that will accommcdate

the Federal Blection Campaign Act.” National Republicen

Congressionel Committee v, Legi-Tech Corp., 795 F.2d 19G, 192

{D.C. Cir. 1986){citing HacBvoy Co. v. United States, 332 ¢.S.

102, 107 (1944). To the knowladge of the Commission, there is
no prior litigated case involving an agency’es specific grant of
jurisdiction that conflicts with FSIA.

Regpondent cites the precedents of the National Labor
Relations Board (NLRB) and Egqual Bmployment Opportumity
Coamisgion (BBUC) for the proposition that federal agencies are
limited by ?8IA regarding their jurisdiction over foreign
soveteigns (Response, pages 8-9). The BEOC conciludes that it ie
beound by F8IA and would not initiate an investigation regardimng
a foreign sovereign if FSIA did not provide jurisdiction for
civil suit and the sovereign did not cooperate voluntarily. See

Decision No. 85-11, BEQC, 38 F.E.P. Cas. 1876 (July 16,

1985) (instrurentality of foreign sovereign engaging in
commercial activity and s0 does not qualify for qeneral grant of
immunity contained in FSIA). Respondent also cites State Bank

of India v. N.L.R.B., in which the court did not reach the issue
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of the precise limita of the Noard's jurisdiction becavse the
commercial opaerations of the bank bDrought it ocutside the scope
of the FSIA. 808 r.2d 526, 535 (7th Cir. 1986).

The activities in the matters cited fall within FSIA°s
comeetrcial exception, so the isgue of an agercy’s jurisdiction
that explicitly conflicts with the provisions of the FS8IA is not
presented, HMoreover, these two agencies have general grants of
jutiadzction.s in contrast to the specific authority granted to
the PEC in section 4d4le.®

Fer the above reasons, FSIA does not pre-empt FECA seckion

44le. Whether or not regpondent’s contributions f£all iante the

S. The law empowers the EEOC teo investigate employescs and
labor organisations regarding alleged unlawful caploymant
practices., 43 U.85.C. § 2000e-5(b). The HLRD is authorized to
investigate employecs and labor erganisatione regarding ailegad
unlavful labor practices affecting commezces. 29 U.3.C. §§ 158,
160(a). Neither the EBOC nor the NLRE statutes inelude
provigions whick explicitly purports to regulate foreiqn
govereigns.

S. Regpondent’s only ecqgument that achnowledge2 the
specificity of the FECA provision i to draw an analogy to
Aggentine Republic v. Amersda Hess Shipping Corp., in which the
Buproms {outt tejected a claim for jurisdiction under the Alien
Tort Claims Act stating that FSIA pro-empts any juriediction
permitted under the ocactliier Act. 488 U.5. 428 (193%9). Bea Att.
2, pp. 10-11. We disagree with respoadent’s analogy. 7The Alien
Tort Claims Act does not explicitly refer to foreign states, see
28 U.S8.C. § 13506, and the Court in Amerada Hese pointed out the
uncertainty whether the statute even conferred jurisdiction in
suits against foreign states. 488 U.S. at 436. The Court
specifically noted that this was not "a case vhete a more
general statute is claimed to have repealed by implication an
carlier statute dealing with a narrower subject.” 1d. at 438.
Rather, the Court concluded, the FSIA provisions simply
“preclude a construction of the Alien Tort Statute that permits
the ingtant suit.” 3d. Thus, even though the opinion‘s general
language of application of FSIA is broad, the Court did not have
before it, and did not purport to decide, whether PSIA would de
facto invalidate a federal statute that does explicitly apply to
foreign states.
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“commercial activity” exception in FSIA, the Commission believes
that FECA provides jurisdicticn over cespotdent. To assert
otherwise would be to read an explicit prohibition of section
4dle out of the statute.

In conclusion, the Comaigsion believes that it may assert
jurisdiction over respondent because respondent’s contcibutions
£all under the coamercial activity exception to the F3IA.
Moreover, FECA section 44le provides independent jurisdiection
over respondent. In light of these conclusions, the Commission
agrees to entar into pre-probable ceuse conciliation with

respondent Coordination Council of Nocth American Affaicse.
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BRPONE TEE PEDERAL ELRECTION COMRRESBION % .‘:v_.m

In the Hatter of ) & 08

) HUR 2833 B 93

The Coordinstion Council for ) Anc
North American Affairs ) E? gg
CONCILIATION AGREENENT v BE

This matter was initiated by o signed, sworn, and notariged
cemplaint by anthony Locricchie, Victoria Creed, Rarin Roscc,
and Donna Wong. The Paderal Election Commiaplon {“Comminsaion®)
found roascu to believe that The Coordimation Council for North
American Affairs (“Reapondent®) violated 2 U.8.C. § ddle.

NOW, THEREPORB, the Commission and the Rospendent, haviag
poatticipeted in informel methods of coneciliastion, pricz to a
finding of probable cause to balieve, do hersby agree as
follows:

3. This agreocaont hac the effect of an agrevment entered
pucauvent to 2 U.8.C. § €37g(al(4i{A){i), vhich providee that
unioss this agreecment ig violated, it shall comstitute a
complete bar to any fucther action by the Coamission againat
Respoadent in connection with this matior.

Ii. Respondent has had a reasonable opportunity teo
denonetrate that no action should be taken in this matter.

I1l. Respondent and the Commigssion have disagraed on
varioug issues in thisz matter, including the issus of

jurisdiction, but bacause it iz desirous of settling this mstler
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without further dispute, Respondent Goss hot tontest that the
cozaisaion has jurisdiction over it and the Bubject Wwatter of
this proceeding and enters volumterily inta this agreement with
the Cemmission. ' :

Iv. The pertinent facts in thie metter mre as follows:

1. Respondent, The Coordination Councll for Norkh
Amecican Affeirs, ie an instrumentality of the goverament on
Taiwsn.

2. Respondent falls within the definition of "an
egency or instrumentality of a forelgn state® as defined in
28 U.8.C. § 1603(b) under the authority of 22 U.8.C. § 3303,

3. Respendent also falis within the definitiorn of
sforeign national® as defined im 2 U.8.C. § 44ie(b).

4. Porelign nstiomals are prohibited from conteibuting
Bonsy, or any other thing of value, to a candidate for any
political office, inciuding any Pedecal, Btate, or locel offiee,
either directly or through any othez pezeon pucsuvant te 3 U.8.C.
§ 44lela) and 11 C.P.R. § 110.4(a).

5. Respondent maede $250 and $300 contributions to
vriends of Pasi, & campalgnm for local political cffice in
Bewail.

v. Recpondent made these $350 and $500 contributions in
viclation of 2 U.B.C. § 44ls(a).

Vvi. wWithin 30 daye from the execution of this Agyreoment,
Respondent will pay & civil penalty to the Federal Zlection
Commigsion in the amount of Three Bundred dollars ($300.00)
pursuant to 3 U.8.C. § 437glaji{S){A).
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vii. Respeondent agrees that it shall not meke furthex
contributions te any canpaigne for political office in the
United Btates, including Pederal, Btate, and local cempeligns.

Vviii. The Commisaicn, on request of anyone filing a
complaint under 2 U.5.C. § 437g(a)(1) concerning the metters at
issus herein or on its own motion, may reviev compliance with
this agreement. If the Commigsion believes that this agreemant
or any requirement therzof has been violated, it may institute a
eivil action for relief in the United States Digtrict Court for
the Digtrict of Columbia.

IX. This agreement shall bacome sffective sz of ths date
that all parties hozeto have ezecuted samre and the Commivsion
has approved the entire agreeaent.

X. Thie Conciliation Agreement constitutes the gntire
agreement betveen the parties om the matters raised herein, and
no other statement, promise, or agresment, eithsr writteon or
orel, made by either party or by agents of either pacty, thet ie

not contained in this written agreemont shall be enforceable.

FOR THE COMNIBEICHe
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ILLEGAL FOREIGN NATIONAL CONTRIBUTIONS INVESTIGATED BY FEC
--Agency assesses penalties totalling $162,225~--

WASHINGTON -- The Federal Election Commission today announced

the completion of investigations into alleged illegal campaign
contributions by foreign nationals in Hawaiian state and local
elections. The violations ocecurred from 1986 to 1992 and

have resulted in civil penalties totalling 3162,225 against

26 businesses, individuals, and a government entity.

The Federal Election Campaign Act prohibits foreign
nationals (including foreigon governments, individuals, political
parties, corporations, associations, and/or partnerships with
foreign members) from making contributions or expenditures in
connection with any U.S. federal, state, or local election,
either directly or through another person. Likewise, U.S.
candidates for federal, state, or local office are prohibited
from accepting contributions from those entities.

The investigations stemmed from three complaints to the
FEC lodged from April to November of 1989, focusing on campaign
contributions to Hawailan gubernatorial candidates, Honolulu
mayoral candidates, and various Hawaiian State House and Senate
campaign committees. The prohibited contributions were from,
primarily, domestic subsidiaries or partnerships of Japanese
bugsinesses.

The 5-year investigation probed more than $300,000
illegally flowing intoc more than 140 campaigns over four
election cycles. Today’s action by the Commission culminates in
a total of 18 conciliation agreements by 26 respondents, with
penalties ranging from $125 to $38,000. The FEC investigation
initially invelved 126 respondents, but the maijority were
dismissed by the Commission because the allegations were not
substantiated or the amounte of contributed funds involved were
deemed insignificant.

Candidates' campaigns to which contributions were
directed were admonished by the FEC for accepting them and were
instructed to refund all such contributions. The Commission
decided not to pursue more stringent enforcement measures.
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FEC Chairman Trevoer Potter and Vice Chairman Danny L.
McDonald disclosed the penalties and the closing of the
investigation (Matter Under Review, or HUR) in a news conference
at the FEC today.

Chairman Potter noted, *...the Commission’s interest in
this issue‘is not limited to Hawaii, and is not focused on any
one nationality or ethnic group. This case is important for any
state with large levels of foreign residents or business
activity. One reason we are highlighting the conclusion of this
particular investigation is that we believe the prohibition on
foreign contributions is not as widely known and understood as
it should be through the United States, and especially in the
foreign business community.”

He also said the FEC has published a new brochure that
clarifies and emphasizes the seriousness the Commission places
on adherence to the law concerning foreign nationals. The
brochure is scheduled t0 be mailed August 2 to state election
officials, American subsidiaries of foreign corporations,
washington embassies, and representatives of foreign nationals.

The FEC is contacting 69 additional Hawaiian state
political committees that were not involved in the original
probe, but which were discovered to have received illegal funds.
They are being informed of the impermissible contributions, the
prohibition in the law, and are being instructed to refund all
such contributions,

Following is a list of the respondents and amounts of
penalties:
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MUR 2892 Conciliation Agreements

-18 agreements covering 26 respondents—
{in descending order by penalty amount)

AMOUNT DATE AMT OF
QF OF ILLECGAL

RESPONDENT(S) ; . PENALTY AGREEMENT CONTRIES.

1)

2)

3)

q)

5)

6)

7T}

8)

WEST BEACH ESTATES $ 38,000 03/15/94 § 80,295
{Domestic partnership, one corp.

partner ig domestic subsidiary of

Japanese corp.)

HASEKO (BAWAII), INC. $ 30,000 09/07,93 $ 60,830
(Domestic subsidiary Japanese

parent corp.)

GRAHAM BEACH PARTNERS

BASEKO REALTY, INC.

HASEKC ENGINEERING, INC.

HASEKO (EWA), INC.

(subsidiaries of Haseko (Hawaii), Inc.)

Y.¥. VALLEY CORP. $ 23,000 07,21/94 $ 60,390
ROYAL HAWAIIAN COUNTRY CLUB

{(Hawaiian corp. owned by several

foreign nationals including the

Yasudas {see below]; Royal Hawaiian

Country Club wholly-owned by Y.Y. Valley)

TETSUO YASUDA a.k.a. HAN S00 CHUN $ 23,0600 06/13,94 $ 60,390
YASUO YASUDA a.k.a. BAN KUK CEUN
{Korean nationals living in Japan)

HAWAIX OMORI CORPORATION $ 8,750 04,10,92 § 17,754
{Domestic subsidiary
Japanese parent Corps.)

MAUNA LANI RESORT INC. $ 8,000 06/12/92 $ 25,443
MAUNA LANI RESORT PAC

(Domestic subsidiary

Japanese parent corp.)

SANKYO TSUSHO CO. LTD. $ 7,000 08,04,93 § 13,770
dba MORULEIA LAND CO.

(Incorporated in Japan)

AZABU U.S.A. CORPORATION $ 6,000 03,/15/24 $ 13,725
AZABU REALTY, INC.
{Domegstic subsidiaries

Japanese parent corp.)
- mMore -



AMOUNT DATE AMT OF
oF oF ILLEGAL
RESPONDENT(S) PENALTY AGREEMENT CONTRIBS.
9) HALERULANI CORPORATION $ 5,000 03/15/94 $ 11,070
(Domestic subsidiary
Japanese parent corp.)
10) JAPAN TRAVEL BUREAU $ 4,500 04/25/91 $ 9,715
INTERNATIONAL, INC.
{Domestic subsidiary
Japanese parent corp.)
A
11) TAIYO HAWAII CO., LTD. $ 4,200 06/13/91 $ 8,690
{Incorporated in Japan)
12) #MASAO HAYASHI $ 1,125 04/25/91 & 2,250
(Japanese national)
13) ALL NIPPON AIRWAYS CO., LTD. 8 875 12/06/90 § 1,975
(Incorporated in Japan)
14) DAIEI HAWAII INVESTMENTS, INC. $ 800 04/25/91 $ 1,600
{Domestic subsidiary
Japanese parent corp.)
15) HMINAMI GROUP (USA), INC. $ 300 04/25/91 § 1,150
(Corp. owned by a Japanese national -
not a domegtic subgidiary)
16) COORDINATION COUNCIL FOR 3 300 01,/29/82 § 750
NORTH AMERICAN AFFAIRS
("Instrumentality” of the government
on Taiwan)
17) TAKAYUKI MIZUTANI s 2590 04,25/5%1 % 500
(Japanese national)
18) TOBISHIMA PACIFIC, INC. $ 125  12/06/90 $ 250
(Domestic subsidiary
Japanese parent corp.)
TOTAL OF THMPERMISSIBLE CONTRIBUTIONS: $318,157+#
TOTAL CIVIL PENALTIES: $162,225

* The Yasudas' agreement and the Y.¥. Valley/Royal Eawaiian agresment
identify the same $60,390 in impermissible contributions, so this
figure counts only once toward the total of impermisgsible contributions.
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